IN THE HIGH COURTO OF FIJI (AT SUVA) 

CIVIL ACTION NO. HBC 493 OF 2000S

BETWEEN


FIJI ISLANDS REVENUE AND CUSTOMS AUTHORITY
PLAINTIFF 

and 

MITRE 10 (FIJI)

   SECOND DEFENDANT  

METRO GLASS (FIJI)

THIRD DEFENDANT 

Ms. R. Singh for the Plaintiff

R. P. Singh for the Defendants 

Ms Phillips for the Fiji Law Society

DECISION 

By writ issued on 1 November 2000 the Plaintiff seeks short paid duty of $76,647 on items imported by the Defendants into Fiji together with a compounding penalty amounting to a further $80,700.

As appears from submissions filed by the Defendants in March 2001 and from submissions filed by the Plaintiff in September 2001 resolution of the Plaintiffs claim will involve detailed and lengthy examination of invoices submitted by the Defendant and valuations carried out by the Plaintiff.  In these circumstances, on 24 May 2002 I directed that an enquiry into these matters be conducted before an official referee appointed under the provisions of RHC 36 r 2.

In due course, and after may delays, Mr Gardiner Whiteside was appointed as the official referee with terms of reference, a copy of which is exhibited to the affidavit of Rajendra Manohan filed on 11 September 2003.

When the parties appeared before Mr. Whiteside the Plaintiff objected to the Defendant’s intention to be partly represented by Mr Michael Benefield, a former barrister and solicitor who does not have a current practicing certificate.  As will be seen from the affidavit of Riti Nahid Nafiza sworn on 4 June 2003 it is the Plaintiff’s case that only legal practitioners have rights of audience before an official referee.  In support of its submission the Plaintiff principally relied on the wording of O 36 r4(1)(b).

“proceeding before the Registrar or special referee shall, as nearly as the circumstances admit be conducted in the like manner as the like proceeding before a Judge.”

The Plaintiff also refers to Section 50(1) of the Legal Practitioners Act (19/1997):

“Subject to the provisions of this Act, any person who is the holder of a practising certificate may practice as such (sic) in any of the Courts of Fiji and may perform any of the functions which may be performed by a barrister and by a solicitor, in England.”

And to Section 52(1)(a)

“a person shall not, unless that person is the holder of a current practising certificate (a) practice or act as a legal practitioner of Fiji……..”

The first Defendant’s managing director, Mr Rajendra Manohan disagreed.  As will be seen from his affidavit he suggested that on the grounds of fairness the referee should be allowed to exercise his discretion to grant the Defendants advisers, including Mr Benefield, such rights of audience as he deems appropriate.  He described Mr Benefield as:

“a lawyer but not a legal practitioner.  He has considerable experience in customs matters and in commercial and legal matters.  I have engaged [him] to assist in this matter which [he has] done throughout………”

The question of the right or otherwise to representation by a legal practitioner and the right, if any, of audience of non legal practitioners is not entirely straightforward.   There is a continuously provision guaranteeing the right of representation (1997 Constitution Section 28(1)(d) at least one statutory provision curtailing the right to representation (Small Claims Decree 1991 – Section 24(5)) and several statutory provisions establishing tribunals which are silent on the rights of audience of persons appearing before them (e.g. Land Transport Act 35/1998 – Part III).  There have also been a number of relevant decisions in Fiji including State v. Arbitration Tribunal ex parte PAFCO (HBJ 20/02) and Masirewa and Another v Colonial Mutual Life Insurance Society Limited and Another (HBC 273/2002s).  In Black v Taylor [1993] 3 NZLR 403 several overseas authorities were also considered ad the principle that a court has the inherent jurisdiction to control the representation of persons appearing before it was again reaffirmed.

In view of the Fiji Law Society’s obvious interest in these matters I invited the Society to make submissions.  On 20 November 2003 these submissions were filed.  The submissions were replied to by counsel for the Defendant on 16 December 2003.

It is a pity that the Law Society focussed its attention to the extent that it did on the particular and somewhat vexed question of the right of Mr Benefield to appear before the referee.  Its conclusion in paragraph 8 of its submission make no mention at all of the matter actually referred to the Society for its views namely the general right of non legal practitioners to appear before referees.  The question of Mr Benefield’s possible criminal behaviour was not the issue referred to by me to the Society.  That said, the three authorities annexed as C, D and E to the submissions were of considerable assistance.

In my opinion there is a fairly short answer to what can be presented as an unnecessarily complicated question.  For the efficient, honest and fair disposal of the business of the Courts it is necessary that rights of audience be restricted, save in the most exceptional circumstances, to those who are either representing themselves or those who hold practising certificates.

In the absence of anything to the contrary the High Court of Fiji generally follows the practice and procedures of High Court of Justice in England and Wales (Supreme Court Act – Cap. 13 – Section 18 and the High Court Rules 1988 – Order 1 rule 11).  According to paragraph 36/1 – 9/15 of the 1988 White Book:

“According to settled practice counsel only are heard at the trial before an official referee except in the case of a party acting in person.”

In my view that practice should also be followed in Fiji.  There is no objection to Mr Benefield or indeed any other unadmitted person assisting a party at proceedings before an official referee however only a legal practitioner may have right of audience.

M.D.Scott

Judge

28 January 2004

