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DECISION ON APPLICATION FOR SUMMARY JUDGMENT 

This is an opposed order 14 application for summary judgment.  The plaintiff filed its statement of claim.  The defendant has filed its defence.

The plaintiff firstly claims $83,854.83 being short payment by defendant on customs duty by declaring lower prices of imported goods.  Secondly there is expenses incurred to conduct enquiries from overseas suppliers.  

The Court had the advantage of reading useful submissions of the parties.  The purpose of Order 14 procedure is “to enable a plaintiff to obtain judgment where there is really no defence to the claim made and so put an end to the spectacle of a worth less defence being raised and pursued for the purposes of delay” – Pemberton v Chappel 1987 1 NZLR 1.

The Court must be satisfied that there is no defence.  The court has to balance very carefully the two competing interest of the plaintiff and the defendant.  If summary judgment is not entered, then the plaintiff may be kept out of proceeds for months or years.  If on the other hand summary judgment is entered, the defendant may be deprived of a legitimate defence without a full trial.

It is well established that summary procedure is not proper where there is dispute as to material facts or where issues of credibility are involved.  If a defendant raises an arguable defence, then there ought to be a trial.  It would be proper, however, to reject a defendant’s affidavit if it has inherent contradictions, or if it was contradicted by evidence which is unchallenged by the defendant.  In Banque de Paris et des Pays Bas (Suisse) SA v. de Naray (1984) 1 Lloyds Rep. 21 at 23 Lord Ackner expressed the position as follows:

“It is of course trite law that Order 14 proceedings are not decided by weighing the two affidavits.  It is also trite that mere assertion in an affidavit of a given situation which is to be the basis of a defence does not, ipso facto, provide leave to defend; the Court must look at the whole of the situation and ask itself whether the defendant has satisfied the Court that there is a fair or reasonable probability of the defendant’s having a real or bona fide defence.”

In Bhogal v Punjab National Bank – 1988 2 ALL ER 296 at 303 Bingham LJ said that correctness of factual assertions cannot be decided on affidavits “unless the assertions are shown to be manifestly false either because of their inherent implausibility or because of their inconsistency with the contemporary documents or other compelling evidence”.

The statement of claim has a detailed schedule attached to it.  The schedule gives names of exporters, description of items supplied value for duty as entered for customs purposes and the proper correct value and the difference between the two.  Paragraphs 12 and 14 of the statement of claim say that the defendant imp0orted goods from eleven suppliers whose names are given in the schedules aforementioned.  The defendant in its defence says:

“The defendant denies each and every allegation contained in paragraphs 10, 11, 12 and 14 of the statement of claim and repeats that the defendant did not falsify any entries.”  

The plaintiff’s position is that the defendant lodged one set of documents showing lower values for purposes of customs.  The Customs Officer on 27th January 2000 conducted a search of defendant’s office premises and recovered certain invoices which gave a different figures – see annexure PB4 to affidavit of Pasikali Bale sworn on 17th October 2003.  He says enquiries were conducted in Australia and New Zealand from suppliers which support that incorrect figures were given by the defendant.  The plaintiff for some inexplicable reason did not attach the seized documents which it alleges shows correct value and those which it alleged the defendants lodged.  Plaintiff had those documents in its possession.  In view of the defendant denying the allegation of falsifying documents, these documents would have effectively disposed of the issue.  I cannot accept the plaintiff’s words as correct unless they are supported by documentary proof especially where plaintiff alleges full documents exist.  The plaintiff is alleging that the defendant made false entries.  The defendant is denying that.  Such allegations can only be verified by oral testimony.  So on this aspect I am unable to enter summary judgment. 

As far as costs are concerned allegedly incurred in its efforts to obtain evidence from overseas, there are no air tickets attached, no accommodation bills or bills for other expenses.  It appears to be a round figure which the plaintiff is claiming which cries out for proof.

As far as the fine of $2,000.00 is concerned, no basis for that is laid for it to be summarily awarded.

Accordingly, I dismiss the application with costs which I summarily fix at $250.00.  The action is to take its normal course.

[Jiten Singh]

JUDGE

At Suva

21st May 2004

